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OPINION

In this action the Trial Court was required to apportion a condemnation award
between the lessors, lessees, and sublessees of the condemned property. The underlying factswere
stipul ated.



On December 10, 1921, Pauline Staub |eased the subject property to A.P. Brown for
a99 year term. At thetime of condemnation, the Staub heirswere the owners of the property. The
leasewas assigned to Clinch Locust Garage Company in December 1923 under the same terms and
conditions asthe original lease. Clinch Locust concurrently sublet part of the leasehold estate, and
thissubleasewas|ater assigned to PamdaWolfe, who subleased thesameto Brown, Brown & West.
Clinch Locust also sublet part of the leasehold edtate to various other tenants. These other tenants
were paying combined rent of gpproximatdy $65,000.00 per year to Clinch Locust at the time of the
condemnation, but Wolfewasonly paying rent of $800.00 per year to Clinch Locust. Wolfereceived
annual rent of $6,000.00 from Brown, Brown & West, and Brown, Brown & West received annual
rent of $21,600.00 from its subtenant. Clinch Locust paid the Staub heirs an annual rent of
$4,750.00 for the entire property. After condemnation, Clinch Locust and al sublessees
relinquished their possession of the property. All parties agreed to asum of $968,625.00 to be paid
by the City asthetotal compensation duefor condemnation of the property, but the Trial Court was
required to allocate this award between the interested parties.

Following trial, after the Court heard evidence from various experts regarding how
the award should be apportioned, it ultimately entered a Judgement apportioning the condemnation
award asfollows:

Staub heirs $420,880.00 plus 43.5% of accrued interest
Clinch Locust $266,000.00 plus 27.5% of accrued interest
Wolfe $84,745.00 plus 8.7% of accrued interest

Brown $197,000.00 plus 20.3% of accrued interest

The following issues have been raised on appeal:

1. Whether the trial court’s award of $266,000.00 to Clinch Locust was
inadequate?

2. Whether the trial court’s award of $279,000.00 to Brown was inadequate?

3. Whether the trial court erred in failing to award the owners the fair market
value of all improvements on the property before the condemnation award
was gpportioned?

4, Whether the trial court erred in failing to rule that the owners were entitled
to receive the present value of all rental payments due under the lease and
thar atorneys fees from that portion of the award given to the | essee?

5. Whether the trial court erred in failing to rule that the sublessees may only
share in the lessee’ s portion of the condemnation award, and cannot make
separate claims for compensation?



6. Whether thetrial court erred in changingitsfinding regarding the square foot
rental rate which should have been goplied to the Brown leasehold interest?

Clinch Locust and Brownarguethat the Trid Court incorrectly valued their leasehold
interests based upon the evidence presented and the case law on the apportionment issue. Clinch
L ocust and Brown rely upon the case of Stateex rel. Dept. of Transportationv. Gee, 565 S.W.2d 498
(Tenn.Ct. App. 1977), wherein this Court held that apportionment of acondemnation award between
alessor and a lessee should be accomplished by first determining the value of the lessee’ s interest
and awarding said amount to the lessee, and then awarding any remainder to thelessor. Further, the
Geecaseingructsthecourtsto valuethelessee sinterest by determining thefair market rental value
of theleased property for the unexpired term of thelease, and then subtracting therent that thelessee
would have actually paid for the remainder of thelease. 1d. The Trial Court expressly recognized
Gee as the controlling authority, and adopted the valuation given by Clinch’s expert, Wallace,
gpparently because Wallace more closely followed the andysisrequired by Gee.

The Court did, however, make some minor changes to the discount rates, vacancy
rates, and square foot rental rates gpplied by Wallace in making his calculations, which Clinch
Locust and Brown challenge. The Court’s findings as to the proper rates to be applied within the
calculations are factua findings, and thus come to this Court with a presumption of correctness.
Tenn. R. App. P. 13(d). The Trial Court heard the evidence from the various experts, and assigned
values which he felt were appropriate based upon the circumstances, such as the risk of the lessee
defaulting on the lease, the proof regarding squarefoot rental ratesinthearea, etc. TheTria Court’s
findings as to the various rates were within the range of rates supplied by the experts, and are
supported by the evidence presented. We hold the evidence does not preponderae against the Trial
Court’s findings on these issues.!

The Staub heirs argue that the Trial Court erred in failing to construe certain
provisionsin the lease which they allege would have given them asuperior right to a portion of the
condemnation proceeds. First, theownersciteparagraph® Twelfth” of thelease, which providesthat
“in the event of the determination of this lease, at any time before the expiration of said demised
term of ninety-nine years, for the breach of any of the covenants herein contained, thenin such case
all buildings and improvements then situated on said premises, shall be forfeited to said Lessor”.
The owners argue that this paragraph gives them the right to be paid for the improvements on the
condemned property before any other party is paid for its interest, because the lease is being
terminated by the condemnation of the property. The owners fail to mention, however, that this
paragraph expressly requires atermination based upon abreach, and there has been no breach by the
lessee in these circumstances. We find this argument to be without merit.

!Clinch and Brownarguethat the Trial Court’s apportionment wasin error becausethe Trial
Court mentioned during hisruling from the bench that he expected theawardsto be within acertain
numerical range when the calculations were performed. This issue is without merit, as the Trial
Court entered a Judgment incorporating the cdculated values.
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Next, owners argue the Trial Court erred in failing to find that the owners were
entitled to receive the present value of all rentd payments due under the lease as well as their
attorneys feeson thefront end, before apportioningthe remainder of the condemnation award. The
owners rely upon paragraph “Fifteenth” of the lease, which states that “in case the Lessor, or her
successors in interest, shall without any fault on their part, be made parties to any litigation
commenced by or against the Lessee or his assigns or successorsin interest, then the lessee or such
assignee, shall pay all costs and attorney’s fee incurred by or against the Lessor, or her successors
ininterest, by or in connection with such litigation . . . and that all such costs and attorney’s feesiif
paid by lessor, and the rent reserved in thislease . . . shall be and they are hereby declared to be a
first lien upon all buildings and improvements placed upon the said demised premises, at any time
during the term of this lease, and upon the leasehold estate created”.

The Trial Court considered this argument, and found the provision in the lease was
not intended to address the circumstances of this case. The law is clear that “the intention of the
partiesas ascertained from the language of theinstrument controls’ when construing awritten lease.
First Am. Nat. Bank v. Chicken Systemof America, Inc., 510 SW.2d 906, 908 (Tenn. 1974). Inthis
case, the lease does not speak to what would happen in the event the property was condemned. The
provision of the lease quoted provides that if the owners “shall without any fault on their part, be
made parties to any litigation commenced by or against the Lessee or his assigns or successors in
interest”, then the lessee shall pay the owner’ s attorneys’ fees. Of course, in this case, the litigation
was commenced against the owners and the lessees simultaneously, and was not due to the fault of
any party. The ownerswere not “made parties’ to litigation which had already been commenced by
or against the lessee. Accordingly, we affirm the Trial Court’s ruling on thisissue.

Next the ownersal so argue that the sublessees’ interests should not have been valued
separately, but that thelessee should have received an apportionment based upon theleasehold value
and then divided that portion with its sublessees. The owners cite no authority for this contention.

A leasehold interest is compensable in a condemnation of property. See Gallatin
Housing Authority v. Chambers, 362 S.W.2d 270 (Tenn. Ct. App. 1962). In that case, this Court
quoted with approval from Nichols on Eminent Domain, stating:

Inall caseswhere property taken for the public useisin multiple ownership, whether
such ownership is qualitatively, quantitatively or otherwise considered, each of the
owners of an undivided moiety, or an interest in or lien upon the property, has a
corresponding right to share in the award.

* % %

The apportionment of an award in condemnation for premises subjecttoa leaseis
generally dependent upon the extent to which the condemnation impugnstherelative
rights and obligations of the lessor and |essee.



|d. at 274.?

We find no authority which prohibits a sublessee from receiving the value of its
leasehold interest in a condemnation proceeding. In an opinion of this Court, a sublessee was
allowed to have its leasehold interest valued so that it could be compensated for same where the
property was acquired by the Metropolitan Devel opment and Housing A uthority under the threat of
condemnation. See Stinson v. 138 Fifth Ave. South, Inc., 1998 Tenn. App. LEXIS 27 (Tenn. Ct.
App. Jan. 14, 1998). The experts' testimonies credited by the Trial Court, agreed that the leasehold
interest had to be valued considering all of the leases and subleasesinvolved. The evidence showed
that the sublessees were receiving income from this property just asthe original lessee was. Thus,
itwasappropriatefor the Trial Court to valuethe sublessees’ interestsand consider it inapportioning
the condemnation award.

The ownersarguethat thisresult isunfair in that it adversely affects the value of the
owners' interest in the property solely by reason of transactions made by its lessee, over which the
owners had no control. However, the owners predecessor in interest could have restricted the
lessee’ sright to subleasethe property, but she did not. It was appropriate in apportioning the award
to consider the value of each |easehold interest and award an appropriate portion of the total award
based upon that value, which iswhat the Trial Court did.

The owners dso argue that the Trial Court’s ultimate finding regarding the square
foot rental rateto be applied to the Brown leasehold wasin error. Thisfactual finding comesto this
Court with a presumption of correctness. Tenn. R. App. P. 13(d). The Trid Court’s finding was
within the range of evidence submitted, and the evidence does not preponderate againg this
determination. Accordingly, we affirm the Trial Court’s Judgment and remand with the cost
assessed one-half to the Clinch Locust Garage Co., and one-half jointly to Peter Staub Meyer, Harry
F. Meyer, Jr., John Barry Staub, Frank B. Galyon, Jr., AmyW. Warren, Hope W. Wood, John Albert
Walker, and CeciliaW. Daily.

HERSCHEL PICKENS FRANKS, J.

?In this case, the property was condemned in totality and all parties gave up theright to
possession and use of the property.
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